IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

UNI TED STATES OF AMERI CA, ) CRI M NAL ACTI ON
Plaintiff, : NO. 09-496-04

JOSEPH MASSI M NGO,
Def endant .

MEMORANDUM

EDUARDO C. ROBRENO, J. DECEMBER 20, 2011

| NTRODUCTI ON

The issue before the Court is the Governnent’s Mdtion
for the Disqualification of Defendant Joseph Massi m no’s counsel
of record, Joseph Santaguida, Esq. For the foll ow ng reasons, the
Court finds that M. Santaguida faces an actual and a serious
potential for conflict of interest wwth respect to two other co-
defendants in the case. However, as effective waivers are
obtainable in this case, the Court will permt M. Santaguida to

continue to represent Defendant Massim no provided that,



Def endant Massi mi no and co- Def endant Joseph Liganbi enter

i nfornmed wai vers of the respective conflicts of interest.

1. BACKGROUND

The Defendant Joseph Massimno is one of thirteen
def endants charged in a fifty-count superseding indictnment. The
case energed froma crimnal investigation spanning ten years and
has been designated a conpl ex case due to the nunber of
def endants and the nature and quantity of evidence, including
over 14,000 intercepted wire and oral comuni cations. See ECF No.
166. Anong ot her counts, Defendant Massimno is charged with
conspiring to conduct and participate in the conduct of the
affairs of the crimnal enterprise of the Phil adel phia La Cosa
Nostra Famly (“LCN') through a pattern of racketeering activity
and through the collection of unlawful debts. Defendant
Massi mi no, a/k/a Mowusie, is alleged to be a | ong-standi ng “nade
menber,” and the “underboss” of the LCN. Conpl. { 5.

Fol l owi ng the indictnent, on May 24, 2011, Joseph
Sant agui da, Esq., entered an appearance on behal f of Defendants
Li ganbi and Massim no. ECF Nos. 20 & 23. M. Santaguida
represented both Defendants in connection with their initial
appearances. ECF Nos. 24 & 29. However, since June 5, 2011, M.

Sant agui da has only represent ed Def endant Massi m no. ECF No. 98.



M. Santaguida, along with attorney Robert Mobzenter,
has previously represented Louis Mnacello (“Mnacello”) in two
state crimnal cases relevant to the case at hand. |d. at 8. On
July 22, 2008, Mnacello was arrested and charged by the
Pennsyl vania Attorney CGeneral’s Ofice in tw separate crim nal
matters.? 1d. at 7. In the case filed in the Court of Common
Pl eas of Del aware County, Pennsylvani a, Mnacell o was charged
with crinmes involving racketeering, conspiracy, and ill egal
ganbling. Id. In the case filed in the Court of Comon Pl eas of
Phi | adel phi a County, Pennsylvani a, Mpnacello was charged with
soliciting sonmeone to commt an aggravated assault on Martin
Angel i na, an all eged made nenber of the Phil adel phia La Cosa
Nostra (“LCN’) Famly and a co-defendant in this case. |d. at 8.
According to M. Santaguida, his involvenent in the two state
cases consi sted of counseling a waiver of the prelimnary hearing
in the former case, and conducting a prelimnary hearing in the
| atter case. ECF No. 287, at 3-5.

In the case at bar, Mnacell o pleaded guilty and wl
testify at trial as a cooperating wtness for the Governnent. |d.
Mor eover, the Governnent states that it will present evidence at
trial to show that Monacello’s crimnal activities charged in the

two state cases were conmtted in furtherance of the racketeering

! Both state crimnal cases were resolved through guilty pleas.
ECF No. 271, at 8 n.3.



enterprise of the Phil adel phia LCN Fam ly. [d. G ven these
ci rcunst ances, the Governnent argues that M. Santaguida’ s forner
representation of Monacell o presents an actual conflict of
interest that requires disqualification because he woul d be
pl aced in the position of cross-examning a fornmer client after
presumably having | earned confidential information during the
course of the prior representation.

M. Sant agui da has al so represented co- Def endant
Li ganmbi in connection with his case. In addition to appearing on
behal f of Defendant Liganbi in connection with his initial
appearance, M. Santagui da subsequently represented Defendant
Li ganbi for his arraignnent and pretrial detention hearing.? See
ECF Nos. 29 & 60. On June 5, 2011, M. Santaguida wthdrew his
appear ance on behal f of Defendant Liganbi and entered his
appearance on behal f of Defendant Massim no. ECF Nos. 97 & 98.
Based on these facts, the Governnent additionally asserts that
M . Santagui da faces a serious potential for conflict of interest
because of conflicting loyalties to his former and current
client. ECF No. 271, at 11-12.

M. Sant agui da has represented Def endant Massi ni no

since 1968 in various other crimnal matters and was and

2 Robert Ganburg, Esq., represented Defendant Massimno in
connection wth his arrai gnnent and detention hearing on My 27,
2011. ECF No. 68.



continues to be Defendant Massimno's choice with respect to
counsel in this matter. ECF No. 287, at 7. Moreover, since June
2011, M. Santagui da has worked a significant nunber of hours on
Def endant Massim no’ s defense, including but not limted to,
filing bail appeals, visiting Defendant Massim no at the Federal
Detention Center, participating in status conferences, and
famliarizing hinmself with the volum nous discovery in this case.
Id.
1. MOTION FOR DI SQUALI FI CATI ON

The Governnent seeks to disqualify Joseph Santagui da,
Esq., fromrepresenting Def endant Massi m no because of an actual
and serious potential for conflict of interest.® Specifically,
t he Governnent argues first, that M. Santaguida faces an act ual
conflict of interest because he previously represented Mnacell o,
a co-defendant who has pleaded guilty and will testify at trial

as a cooperating wtness. Second, the Governnent contends M.

® Before filing its notion for disqualification, the Governnent
di scussed the situation with M. Santagui da and afforded him an
opportunity to determne for hinself whether recusal was
warrant ed. The Governnent clains that M. Santagui da consi dered
the i ssue and advi sed the Governnent that he would object to his
di squalification. M. Santaguida clainms that the discussion
consi sted of the Governnent calling on Friday, Novenber 19, 2011
to informhimthat the notion would be filed on Monday, Novenber
21, 2011. ECF No. 287



Santaguida is potentially conflicted because he previously
represented co-Defendant Liganmbi in this case.*

M. Sant agui da responds that there is no legitimte
reason to disqualify himbecause his previous representations of
Monacel | o and co- Def endant Liganbi were of a limted nature and
t he Governnent cannot point to any evidence that M. Santaguida
obt ai ned any privileged communi cation fromeither co-defendant.

I n assessing each of the Governnment’s argunents, the
Court wll undertake a two-step analysis. First, it wll
det erm ne whet her the Government has denonstrated the existence
of an actual conflict of interest or a serious potential for a
conflict of interest concerning M. Santaguida s representation
of Defendant Massimno in this case, given his previous
representations of Mnacell o and co-Def endant Liganbi. Second, if
the Court determ nes that an actual conflict or a serious
potential for conflict exists, the Court nust then determ ne
whet her a waiver of the conflict is both perm ssible and

appropriate in this case.

4 M. Santaguida was previously disqualified with respect to the
| ast prosecution of the nmenbers and associ ates of the

Phi | adel phia LCN Fam ly in the Eastern District of Pennsyl vani a.
See United States v. Merlino, Crim No. 99-0363 (E.D. Pa. Cct.
11, 2000) (order granting notion for disqualification). Judge
Herbert J. Hutton granted the Governnent’s notion to disqualify
M . Sant agui da due to contact he had with a co-conspirator and
for his former representation of four of the renaining nine

def endant s.




A Legal Standards O Revi ew

The Sixth Amendnent of the United States Constitution
guarantees a crimnal defendant the right to effective assistance

of counsel. U S. Const. anend. VI; Roe v. Flores—-Otega, 528 U. S.

470 (2000). The purpose of the right to counsel is “*to protect

the fundanmental right to a fair trial.”” Lockhart v. Fretwell,

506 U.S. 364, 368 (1993) (quoting Strickland v. Washi ngton, 466

U S 668, 684 (1984)). Derivative of the right to effective
assi stance of counsel is a defendant’s right to representation by

the counsel of his choice. United States v. CGonzal ez-Lopez, 548

U S. 140, 144 (2006); see United States v. Mscony, 927 F.2d 742,

748 (3d Gr. 1991)(“[A] presunptive right to the counsel of one’s
choi ce has been recogni zed as arising out of the Sixth
Amendnent.”). The primary purpose of these rights is to grant a
crim nal defendant control over the conduct of his defense—as “it
is he who suffers the consequences if the defense fails.”

Moscony, 927 F.2d at 748 (quoting Farretta v. California, 422

U S. 806, 820 (1975)). However, one ground for denying a
def endant the counsel of his choice is when the attorney has an
actual conflict or a serious potential for conflict in

representing the defendant. Wheat v. United States, 486 U S. 153,

159 (1988).



Anot her set of “rights” also guide the Court in this
case, “[s]tenmm ng not fromthe Sixth Arendnment but fromthe
ethical precepts that govern the | egal profession.” Mscony, 927
F.2d at 748. The Suprene Court explained that “[w] hen a trial
court finds an actual conflict of interest which inpairs the
ability of a crimnal defendant’s chosen counsel to conformwth
t he ABA Code of Professional Responsibility, the court should not
be required to tolerate an i nadequate representati on of a
def endant.” Wheat, 486 U S. at 162. In delineating the ethical
duties governing a given situation, the Pennsylvania Rul es of
Pr of essi onal Conduct, 204 Pa. Code § 81.4 (“RPC’), provide a
useful tenplate against which to nmeasure the conduct of |awers

subject to a disqualification notion.®> See In Re Grand Jury

| nvestigation, No. 03-123, 2006 W. 2385518, at *3 (E.D. Pa. My

16, 2006) (finding that the RPC provide a useful guide for
considering the ethical conduct of |awers subject to a
di squalification notion).

In evaluating a notion to disqualify an attorney, there
is a presunption in favor of a defendant's choice of counsel.

US v. Stewart, 185 F.3d 112, 121 (3d Cr. 1999)(citing Weat,

486 U.S. at 164). Wien seeking disqualification, the Governnent

* The Local Rules of Gvil and Crimnal Procedure for the Eastern
District of Pennsylvania require attorneys practicing in the
district to conply with the RPC. See E.D. Pa. R Cv. P. 83.6;
ED Pa. R &Gim P. 1. 2.



bears the burden of overcom ng this presunption by show ng that
the attorney in question has an actual or serious potential for
conflict. Wweat, 486 U. S. at 164; Stewart, 185 F.3d at 121-22.
When determ ni ng whet her the Governnent has net this burden, the
trial court nust bal ance “a defendant's Sixth Anendnment right to

counsel of choice against the interests of the proper and fair

admi ni stration of justice.”® United States v. Voigt, 89 F. 3d
1050, 1074 (3d Cir. 1999). As the Third Grcuit noted, this “is
no sinple task” as ‘“[t]he |ikelihood and di nensi ons of nascent
conflicts of interest are notoriously hard to predict, even for
t hose thoroughly famliar with crimnal trials.”” Id. at 1076
(quoting Wieat, 486 U.S. at 162-63).

Wth these principles in hand, and in light of the facts of
this conplex crimnal case, the Court turns to apply these
t eachi ngs here.

B. Di scussi on
The Governnent contends that M. Santagui da shoul d be
disqualified fromrepresenting Defendant Massi m no because he

previ ously represented Mnacell o, a governnent witness in this

¢ The “fair and proper adm nistration of justice” side of the

equation nmerely ‘“includ[es] the interests governing the practice

of law ; it is neither defined nor circunscribed by these

standards.” Voigt, 89 F.3d at 1076 n. 12 (quoting Davis V.

Stam er, 650 F.2d 477, 479-80 (3d G r. 1981)). “[T]he

di squalification of a defendant’s chosen counsel need not be .
predi cated on a finding of a specific RPC violation.” |d.



case, in related state court matters. The Governnent al so argues
that M. Santagui da can be disqualified fromrepresenting
Def endant Massi m no because he is burdened with a serious
potential for conflict because of his prior representation of co-
Def endant Liganbi. The Court will address each of these argunents

in turn.

1. M. Santagquida faces an actual conflict of interest
because his lovalty is divided betwen Def endant
Massi m no and his former client Mnacello.

In the circunstances of this case, there can be no
doubt that M. Santaguida’s loyalty would be divided between a
current client and a fornmer client because an attorney who cross-
exam nes forner clients inherently encounters divided |oyalties.
Moscony, 927 F.2d at 750. The Third G rcuit has found an
attorney's representation intolerable, and therefore warranting
di squalification, where he or she has conflicting duties of

loyalty to his or her current and former clients. See Stewart,

185 F. 3d at 121 (stating that although “the typical scenario
where disqualification beconmes necessary entails an attorney's
attenpt to represent nultiple defendants in the sane
prosecution,” conflicts arise where a defendant's counsel of

choice has “divided | oyalties due to concurrent or prior



representation of another client who is a co-defendant, a co-
conspirator, or a government wtness” (internal quotation and
enphasis omtted)). Such a situation occurs where the attorney
has previously obtained confidential information or is placed in
the position of cross-examning his or her former client at the

trial of his or her current client. See Moscony, 927 F.2d at 750

(uphol ding nmotion to disqualify where witnesses testified that
they reveal ed confidential information to defense counsel which
coul d be used against them during cross-exam nation at trial).
Here, M. Santaguida is presented with the actual
conflicting interests of his current client Defendant Massi m no,
and a former client Monacello. Cients, including former clients,
have a right not to have their confidential conmunications with
their attorneys reveal ed.’ I ndeed the Rul es of Professional
Conduct forbid attorneys fromrevealing not only the confidenti al
comuni cations of forner clients, but any and all information
“relating to” the prior representation of those clients, unless

the clients give their informed consent.® Furthernore, attorneys

" This ethical duty conplenents, but is distinct and broader than
the attorney-client privilege, which is a right belonging to the
client. See 204 Pa. Code 8 81.4 (Rule 1.6(a)).

® The rule provides, in part: “A lawer shall not revea
information relating to the representation of a client unless the
client gives informed consent . . . .” 204 Pa. Code 8 81.4 (Rule
1.6(a)). And “[t]he duty not to reveal information relating to
representation of a client continues after the client-|awer
relationship has termnated.” 1d. (Rule 1.6 (d)).



are forbidden without infornmed consent fromusing information

relating to a prior representation to their fornmer client’s

di sadvant age. °

° Rule 1.7 states as foll ows:

Rul e

(a) Except as provided in paragraph (b), a | awer shal
not represent a client if the representation involves a
concurrent conflict of interest. A concurrent conflict
of interest exists if:

(1) the representation of one client will be
directly adverse to another client; or

(2) there is a significant risk that the
representation of one or nore clients will be
materially limted by the |awer's responsibilities to
another client, a fornmer client or a third person or by
a personal interest of the | awer.

(b) Notwi t hstandi ng the existence of a concurrent
conflict of interest under paragraph (a), a | awer my
represent a client if:

(1) the lawer reasonably believes that the | awer
wll be able to provide conpetent and diligent
representation to each affected client;

(2) the representation is not prohibited by |aw

(3) the representation does not involve the
assertion of a claimby one client against another
client represented by the lawer in the same litigation
or other proceeding before a tribunal; and

(4) each affected client gives infornmed consent.
1.9(a) states:

(a) A |l awyer who has fornerly represented a client

in a mtter shall not thereafter represent another

person in the sane or a substantially related matter
in which that person's interests are materially



M. Santaguida is caught between Def endant Massim no’'s
rights to conflict-free representation of counsel, and to have
M. Santagui da as his counsel and Monacell o’ s right not to have
information relating to M. Santaguida’s prior representation of
hi mreveal ed to his di sadvant age upon cross-exam nati on.

Not wi t hst andi ng M. Santagui da’s assurances that his fornmer
representation of Monacello was limted in scope! and did not

i nclude informati on beyond that which the Governnment is required
to disclose due to Monacello’s status as a governnment w tness, an
actual conflict of interest exists because M. Santaguida is
conclusively presuned to have received privileged information
during his prior representation of Mpnacell o' regardl ess of the

| ength of that representation and faces cross-exam nation of his

adverse to the interests of the forner client unless
the former client gives inforned consent.

© M. Santagui da enphasi zed both in his response to the
Government’s notion as well as in oral argunent that his

i nvol venent in the two state cases was very limted consisting of
a wai ver of one hearing, and a prelimnary hearing in the other,
with no discovery in either and no testinony having been given by
Monacel | o. ECF No. 287, at 3-5.

“ The Court recognizes that in United States v. Funpb, 504 F.

Supp. 2d 6, 29 (E.D. Pa. 2007), the District Court held that the
presunption in Provenzano did not “appear warranted with respect
to information that does not relate to the [current]
representation.” In the instant case, M. Santaguida’ s previous
representation of Monacello bears directly on the case at hand
and involves the sane type of crimnal activity as alleged in the
current indictnent. Thus, this case is squarely wthin the
Provenzano presunption that privileged information was received.




former client. See United States v. Provenzano, 620 F.2d 985,

1005 (1980) (finding that there “would be . . . a conflict of
interest situation between the duty of vigorous representation of
[the defendant] and the duty of loyalty to [the forner client],
since confidences relating to [the former client’s] murder
conviction and events of that period would be useful to inpeach
himas a witness against [the defendant]”). Thus, the Court finds
that M. Santaguida’s former representation of Monacell o presents
an actual conflict of interest for which he could be

di squalifi ed.

2. M. Santaguida faces a serious potential for
conflict of interest because of his previous
representation of Defendant Liganbi.

The Governnent argues that M. Santagui da al so faces a
serious potential for a conflict of interest based on the fact
that, prior to being retained by Defendant Massi m no, he
represented co-defendant Liganbi in this case. The Governnent
asserts that M. Santaguida has a continuing duty to respect the
interests of Joseph Liganbi, creating the potential that M.
Santaguida’s duty to provide a vigorous defense for Defendant
Massi mno mght clash with his abiding duty of loyalty to
Def endant Li ganbi. The CGovernnent clainms that it is reasonably

concei vabl e in conspiracy cases that the legal interests and



strategi es of co-defendants such as Liganbi and Massi m no may
col lide and becone opposed.

M . Santagui da responds that he was only involved in
Def endant Liganbi’s pretrial detention hearing and did not have
any significant substantive involvenent in connection with
Def endant Liganbi’s case. Moreover, M. Santaguida states that
bot h Def endants Massi m no and Li ganbi have agreed to waive any
possi bl e conflict issue and that neither Defendant objects to
counsel s representation.

On the basis of the current record, the CGovernnent has
al so net its burden of denonstrating a serious potential for a
conflict of interest due to M. Santaguida’ s prior representation
of co-Defendant Liganmbi in the current case. Al though M.
Sant agui da’ s previous representation of Defendant Liganbi was
limted in tinme and subject matter, a divergence of |egal
interests and strategies could enmerge over the course of this
case which could inplicate M. Santaguida s abiding duty of
loyalty to his forner client Defendant Liganbi while negatively
affecting M. Santaguida' s ability to defend Defendant Massi m no
vi gorously. Defendant Liganbi, for exanple, could decide to
testify in the case or plea bargain and becone a wtness for the
Government and confidences M. Santaguida | earned through his

prior representation could be used to i npeach Def endant Liganbi.



Under these circunstances, M. Santaguida faces a serious
potential for a conflict through his continued representation of
Def endant Massi m no, which nay or may not burgeon into an actual

conflict as the trial progresses.

3. Potential for \Wivers

Havi ng deci ded that M. Santaguida s prior
representations place himin the fork of divided |oyalties, the
next issue is whether infornmed waivers can be obtai ned consi stent
with public policy. The Court is obligated to exam ne whet her
wai vers are feasible under these circunstances and the validity
and effectiveness of any waivers subnmtted to cure the identified

conflicts of interest. See Gov't of Virgin Islands v. Zepp, 748

F.2d 125, 139 (3d Gr. 1984) (“The court should al so determ ne
whet her there has been a waiver of the conflict, whether the

wai ver was effective or whether a wai ver was possible.”). Wivers
are not dispositive cures to identified conflicts. Myscony, 927
F.2d at 749. “Federal courts have an independent interest in
ensuring that crimnal trials are conducted within the ethical
standards of the profession and that |egal proceedi ngs appear
fair to all who observe them” thus the Court may override
represented parties’ waivers of conflicts of interest. \Weat, 486

U S at 160; see also Stewart, 185 F. 3d at 122 (“[A] district

court has discretion to disqualify counsel if a potenti al



conflict exists . . . . even where the represented parties have

wai ved the conflict.” (citation omtted)).

Wth respect to M. Santaguida’ s previous representation
of Monacell o the bal ance between Defendant Massimino s right to
counsel of choice and the fair and proper adm nistration of
justice weighs in favor of allow ng Defendant Massimno to waive
the conflict. Even though the information related to the state
cases is closely related to the events alleged in the indictnent,
M. Santaguida s previous services on behal f of Mpnacello were
limted in nature and subject matter. See infra pp. 3-4.

Mor eover, Defendant Massim no has had a | ong-standing
relationship with M. Santaguida, and M. Santagui da has expended
a consi derabl e amount of tine and effort on behal f of Defendant
Massimno in this case. The Court finds that a waiver would be
consistent wwth the fair and proper adm nistration of justice and
is obtainable with respect to this conflict. Therefore, the Court
seeks to provide Defendant Massim no'?> with the opportunity to
make a knowi ng and voluntary waiver of his right to be
represented by an attorney without a conflicting interest.

Simlarly, with respect to M. Santaguida s prior

representation of co-Defendant Liganbi, the Court finds waivers

2 To that end the Court will appoint separate conflict counsel
for Defendant Massim no for purposes of submtting a waiver of
his right to be represented by an attorney w thout a conflicting
i nterest.



obtai nable due to the limted nature of the prior representation
and Defendant Massim no’s |ong-standing relationship with M.
Sant agui da. Accordingly, the Court will also provide co-Def endant
Liganbi with the opportunity to waive any serious potential for

conflict of interest.

V. CONCLUSI ON

For the reasons stated above, the Court will grant in
part the Governnent’s Mdttion to Disqualify M. Santaguida to the
extent that M. Santagui da does face an actual conflict in
connection with his prior representation of Mnacello and a
serious potential for conflict in connection with his prior
representation of Defendant Liganbi. However, the Governnent’s
Motion to Disqualify will be denied in part as the Court finds
these conflicts to be waivable as | ong as Def endants Massi m no
and Liganbi provide inforned waivers. To that end, the Court wll
hold hearings with each affected party on the issue of inforned

wai vers.® An appropriate order shall follow

B 1f any other Defendant wi shes to assert any interest in the
outcone of the notion to disqualify, that Defendant should submt
his position in witing to the Court before January 6, 2012.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

UNI TED STATES OF AMERI CA, ) CRI M NAL ACTI ON
Plaintiff, : NO. 09-496-04

JOSEPH MASSI M NGO,
Def endant .

ORDER

AND NOW on this 20th day of Decenber, 2011, upon
consideration of the Governnent’s Mtion for a Hearing Regarding
Possi ble Conflicts of Interest (doc. no. 271), Defendant
Massi m no’ s Response to the Governnent’s Motion (doc. no. 287),
and a hearing on the record (doc. no. 288), it is hereby ORDERED
that the Governnent’s Mdtion is GRANTED in part, and DEN ED in

part.

It is further ORDERED that the Court will hold
i ndi vi dual hearings on Friday, January 27, 2012 to inquire

whet her appropriate wai vers of actual and/or serious potenti al



for conflicts of interest from Defendant Joseph Liganbi and
Def endant Joseph Massi mi no shoul d be accepted as foll ows:
1. Defendant Joseph Liganmbi at 3:00 p.m

2. Defendant Massimino at 4:00 p.m

It is further ORDERED that Joseph D. Mancano, Esq.,*

is appointed conflict counsel on behalf of Defendant Joseph

Massi m no.

AND I'T | S SO ORDERED.

s/ Eduardo C. Robreno
EDUARDO C. ROBRENO, J.

“ Attorney Mancano is a CJA Panel nenber and shall be conpensated
under the ternms of the Crimnal Justice Act.



